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Medicare Education and Regulatory Fairness Act

Background:

Several pieces of legislation have been introduced in both the House and Senate making dramatic administrative and contracting reform in the Medicare program. While the bills have different names and numbers, they all have a common theme that major changes must be made in the way the federal government administers the Medicare program and the way the government contracts with the private insurance companies that handle claims processing.  

Earlier this year the House passed contractor and administrative reforms as part of the Medicare prescription drug legislation, the Medicare Modernization and Prescription Drug Act of 2002 (H.R. 4954).  The Senate is considering similar reforms and has indicated that it expects to formally consider this legislation in September.   

The purpose of these bills is to, ensure that the Secretary of Health and Human Services provides appropriate guidance to physicians, providers of services, and ambulance providers that are attempting to properly submit claims under the medicare program to ensure that the Secretary does not target inadvertent billing errors.

Specifically, the bills would:

· Require or create incentives for Medicare carriers, fiscal intermediaries, and contractors to conduct education programs on billing, coding, cost reporting, and documentation regulations and procedures.

· Require the Secretary, with respect to Medicare audits, to give a physician or provider of services the option of entering into: 

(1) an arrangement to offset alleged overpayments against future payments; or 

(2) a repayment plan with its carrier or fiscal intermediary to recoup such an overpayment; except when clear and convincing evidence of fraud or similar fault exists.


· Prohibit the Secretary from taking any action to recoup an overpayment or impose a penalty during the period in which a physician or provider is appealing a determination that such an overpayment has been made or the amount of the overpayment.

· Prohibit carriers from demanding the production of records or documentation before paying a Medicare claim unless the Carrier has cause to believe fraud may have been committed.

In addition, the bills would reform the post-payment audit process to place new restrictions on the methods of conducting post-payment audits and the ways in which the government can use information collected as part of this post-payment audit process.

Discussion:

While the Healthcare Billing and Management Association supports the intent of the House passed legislation, and supports many of the individuals contractor reform provisions of the bill, the Association is concerned that some of the reforms could adversely affect the ability to detect and punish those intent on committing Medicare fraud. 

The legislation is predicated upon the legitimate presumption that the vast majority of health care practitioners and providers are honest and seek to submit appropriate claims for services.  It has been HBMA members’ experience that this is certainly true for the vast majority of physicians and providers.  Unfortunately, this is not universally true.  There are unscrupulous physicians and unscrupulous providers.  In attempting to redesign the post-payment audit process in way that presumes that the majority of physicians are honest, the legislation would create a series of loop-holes that would, we believe, facilitate the ability of unscrupulous providers to commit fraud.

We wholeheartedly agree that the Center for Medicare and Medicaid Services must undertake additional educational efforts.  However, it is also extremely important that the information distributed by Medicare contractors is accurate.  Unfortunately, It has been HBMA member experience that you cannot always rely upon the accuracy of the information distributed by the Carriers and Intermediaries.  

Recommendation:

HBMA supports the intent of the Medicare contractor reform legislation, however, it must be revised to eliminate those sections that would weaken the ability of government auditors to uncover fraud and abuse and the legislation must be strengthened to ensure that the information distributed by the government and its contractors is accurate.  

If you have any questions about this legislation or HBMA’s position,

 please do not hesitate to contact the Association’s Washington Representative:

Bill Finerfrock

Washington Representative

HBMA

202-544-1880

bf@capitolassociates.com
