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November 14, 2003

Office of the Inspector General

Department of Health and Human Services

330 Independence Avenue S.W.

Washington, DC 20201

Attention:
OIG-53-P, Room 5246 Cohen Building



Darlene M. Hampton, Office of Counsel to the Inspector General

Dear Mr. Morris:

On behalf of the Healthcare Billing and Management Association (HBMA), we appreciate the opportunity to submit these comments on your proposed rule amending the OIG exclusion regulations on excessive claims (OIG-53-P) as published in the September 15, 2003 Federal Register (pp 53939 – 53945).

HBMA is a voluntary, non-profit organization and is the largest trade association representing third-party medical billing companies with a membership of 650 companies.  HBMA members process physician, hospital, ambulance, DME, laboratory and other provider claims integral to the health care delivery system.  Billing companies not only bill for medical services, they often perform many or all of their client’s administrative functions, including support of clients’ pricing and fee decisions, analysis of payer contracts, analysis of Medicare, Medicaid, TriCare and other federal payment schedules and proposals.

Healthcare billing companies come in all sizes, ranging from one-person operations to publicly traded companies with annual revenues of $250 - $350 million. Third party medical billing companies employ nearly 15,000 people nationwide, and process more than 25 million claims per month, representing more than $8 billion per year in gross charges.  However, a typical HBMA member company is a small business with approximately 20 employees that has been in business for at least 10 years.  

Preventing the submission of improper, false and/or fraudulent claims and ensuring that claims are accurate and appropriate is a major objective of HBMA member billings companies. 

We acknowledge that clarification of the thresholds and standards for fraud and abuse are important and necessary.  Vague or ambiguous standards cause confusion and could lead honest providers to commit what might later be considered improper or fraudulent.  By clarifying thresholds and standards and creating a bright line, providers of all types are able to establish the boundaries across which they know not to tread.  In the currently proposed attempt to create that bright line, you have, we believe, created a whole new set of problems without creating any likelihood of clarity.

GENERAL INDUSTRY UNDERSTANDING

Billing companies, practices, hospitals and other providers have understood for many years that Medicare’s policy has long been that it is improper to have a pricing (charges and/or fees) methodology that causes Medicare and other federal payers to be charged (charges and/or fees) more than is charged to other payers.  The valid logic is that the federal government should not be billed more than other payment sources, merely because the (federal) program offers more payment(s).

PROVIDER CHARGES vs. PAYER PAYMENTS

We note with great dismay the apparent and confusing misuse of vocabulary in the proposed regulations.  There is a regrettably long-standing misuse and transposition of the words ‘fee’ and ‘payment’ when used by various federal officials and programs.  We consider it most unfortunate that the OIG has fallen victim to this confusion, particularly when its knowledge of the US health care system and its nuances should be more sophisticated and precise.

Simply put, health care providers (hospitals, nursing homes, doctors, ambulance companies, laboratories, DME suppliers, dentists, etc.) deliver health care services and/or products and charge for them.  These amounts are CHARGES or FEES and the terms used follow normal dictionary definitions.

Payers, such as government programs (notably Medicare, Medicaid and TriCare, but also many others), Blue Cross/Blue Shield programs, commercial payers, adjudicate and PAY claims.  The proper term for the transmission of these funds should be PAYMENTS, which also follow normal dictionary definitions.

Several decades ago, the Medicare program adopted what has become a colloquial use of the term FEE to refer to the pre-established amounts it allows, published in an itemized schedule of so-called ‘allowables’ known as the Medicare Fee Schedule.  They are, in fact, payments.  

Medicare also publishes a separate list of so-called ‘Limiting Charge’ amounts that apply to providers who have opted out of Medicare participation.  These amounts are, however, viewed as ‘take it or leave it’ amounts approved by Medicare for Medicare beneficiaries.  Providers who consider these amounts to be insufficient simply do not accept Medicare beneficiaries – and there is growing evidence that many make such an election.

It is well understood that the Medicare and Medicaid programs, as well as many other federal programs, were developed to provide for health care coverage for entitled individuals, funded by scarce program monies that are sometimes – or often – constrained by program budget limitations, changes in the economy and/or the federal budget, legislative directives and other variables.  Any or all of these factors have regularly affected the so-called ‘Fee (payment) Schedules’ offered by the Medicare program.  In addition, some changes to the ‘Fee (payment) Schedules’ have been made to motivate or discourage utilization of services, wholly independent of the commercial value, costs or charges for such services.  There are many historic examples of federal programs making ‘take it or leave it’ decisions about the amounts to pay for services (presumably constrained by available funds and/or their unique perception of value and/or availability of supply) with providers deciding to leave it or take it.

What a consumer may pay for a particular good or service is a very inexact science.  In our free market economy, one can purchase an item at a high-end department store or Wal-Mart and pay varying prices, and then go on-line and purchase the same identical item at different prices.  All for the same exact item.  In some cases, the price differential can be as much as 100%.  In the end, the consumer has purchased the good or service at a price he or she would consider fair.

The difference between healthcare services and other services is the interjection of a third party payer into the transaction.  In this case, the government has assumed payment responsibility on behalf of the beneficiary for a high percentage of the US populace.  

Expecting a provider to have a standard charge for a service or product is an entirely reasonable expectation.   However, the fact that a provider might offer certain discounts to some beneficiaries and not others does not constitute fraud.  This is no different than two consumers paying different prices for the same item in the same store but one gets a discount because he or she has a coupon and another does not.  Applied to healthcare, payment differences are often related due to electronic claim submission, actively (arms length) negotiated terms related to patient and/or service volumes and/or aggregate amounts, and a myriad of other factors.  In some cases, payers effectively or openly dictate a set of terms and/or payments (fees [sic]), such as the Medicaid program, which is obliged to allocate scarce financial resources to cover a highly variable number of eligible patients and services.

There is no question that the government – or any third party payer for that matter – has a difficult task determining the price for medical services.  In some cases, the government uses fee schedules, in others a cost-based payment system and in the case of new services, a reasonable estimate.  Trying to find what is fair and reasonable across the country is not easy.

EFFECT OF THE PROPOSED RULE AND THE MARKET

Although we realize you may not see it this way, we believe the proposed rule you are putting forward will have the effect of mandating the Medicare Fee (payment) Schedule payment as the “charge” for all health services covered by this policy.  As written, this proposed rule would greatly discourage, if not eliminate, any type of discounting on the part of providers.  This policy implies that if a provider offers a discount to other third party payers or individual self-pay patients that it does not offer to Medicare, the provider is committing fraud.  

We strongly disagree.  The fact that a provider would offer a discount to a commercial insurer that the provider does not offer to Medicare does not and should not constitute per-se fraud – regardless of the size of the discount.   There are many valid reasons why a provider may willingly or unwillingly accept a lower payment.  In the latter instance, Medicaid programs across America adopt payment schedules (“Fee Schedules”) by fiat; this could easily and predictably become the lowest common denominator for all payers.
Your proposal states,  "We propose to define the term ``usual charges'' to include the amounts billed to cash paying patients; the amounts billed to patients covered by indemnity insurers with which the provider has no contractual arrangement; and any fee-for-service rates it contractually agrees to accept from any payer, including any discounted fee-for- service rates negotiated with managed care plans.” 

The proposal goes on to state, “…fee schedules are administered prices and, in some situations, may quickly become out-of-date based on market forces.”  We agree with this assessment.  The fundamental problems with an administered price system cannot by solved by eliminating the alternative – market forces.  Your proposal, if adopted, would eliminate market forces.  What provider is going to accept something lower than the Medicare fee schedule if that provider fears that by accepting that discount, they risk committing fraud?

From a macro economic perspective, this proposal could be interpreted as a move away from free enterprise toward (regulated) price/payment fixing.  Like most price fixing models, there are initial and short-term benefits, but long term costs generally outweigh the benefits (Such as the effect on physician supply due to continual deterioration of economic incentive or lack of participation in the Medicare or Medicaid programs due to artificially low payments, administrative burden and risk.).

While the rule talks about a “two-tier” pricing structure, the fact is that a provider may have four, five or more pricing structures for the same service, depending upon the third party payer.  These differing pricing structures may have little to do with the actual costs associated with the care of patients covered by that payer but are due, instead, to other considerations.  A DME supplier, for example, may offer a significant discount to a third party payer in order to move inventory off the shelves to make room for a new model or version of a piece of equipment.  Avoidance of storage or overhead costs on certain equipment might create an incentive for a DME supplier to accept a discount at the end of the year that the company would not consider at the beginning of the year.  Under your proposal, acceptance of that discount at the end of the year could cause the supplier to be in violation of the fraud and abuse standards.

You state in the proposed rule that the Medicare Fee Schedule is a ceiling.  If your proposal is adopted, it will not only be a ceiling, it will be a floor.  If that is your goal, it would be much simpler to come out and state that fact.  To do this under the guise of fraud and abuse merely complicates the policy discussion.  We believe that the end result will be the establishment of a national PAYMENT SCHEDULE for non-physician services.

Although the proposal specifically states: “This proposed rule would clarify that providers are not required to give Medicare and Medicaid their best price,” the fact remains that this is exactly what we believe will happen in the real world.  

Neither of the two methodologies you propose would be acceptable.  

As we mentioned early in this response, having a bright line test of what would or would not constitute fraud would be extremely helpful.  Unfortunately, we believe the lines will be every bit as blurry under the proposed definitions and the price we will pay for this is incredible market disruption.

The methodologies you propose to use for determining the “usual charge” will create what in foreign trade circles is known as “most favored nation” status.  

As you point out, this proposed rule only addresses the narrow situation in which the “providers are charging Medicare or Medicaid substantially more than they regularly charge a majority of their other customers for the same items or services.”   We believe the response of the providers will not be confined to these situations.  We believe the healthcare provider reaction would be just the opposite due to the following factors:

1. System and Cost Burdens

Administrative burden of continually tracking payment levels. Most computer systems are not capable of tracking this information and the costs of creating software to perform this dynamic function will be both costly and time consuming to health care providers.

2. Predatory Payment Tactics by Private Insurers. 

Many HMO’s and private insurers refuse to provide complete payment (fee) schedules during contract negotiations. Many insurers realize that “hospital-based” specialties “must participate with all carriers the hospital participates with” due to provisions in their hospital contracts. Accordingly carriers negotiate reasonable agreements with the hospitals but victimize physicians with impunity.

3. Market Aberrations
A significant penetration of Medicare and Medicaid can easily represent 50% to 90% of a providers “insurance mix”. This definition would base “usual charges” on the lowest common denominator of the practice.  

 

Concepts like this have the potential of undermining and deteriorating the viability of our entire medical delivery system and, we believe, pose a predictable threat to access and availability of health care to beneficiaries.  Providers are likely to be forced to develop sophisticated pricing and payment modeling systems that would easily lead to rationing, reimbursement red-lining and other aberrations.

To avoid the paperwork hassle you are proposing, providers will capitulate and adopt your PAYMENT SCHEDULE rather than attempt to create alternative payments that they will be forced to justify through a very complicated formula.  

We have noted that you are excluding physician services from this policy, but we believe that if this policy is enacted as proposed, it is only a matter of time before you extend it to physician services and other so-called ‘fee based’ services and providers.  Ironically, we anticipate that many physicians might, in some ways, prefer inclusion under the proposed policy as it will strengthen their hand in negotiations with private insurers who seek to pay discounted rates below the Medicare Payment (Fee) schedule.  If covered by this policy, physicians could routinely reject commercial insurer demands for a discount arguing that by accepting such discounts, the physician would run the risk of committing Medicare fraud.

We strongly recommend that you withdraw this proposal.  It is complicated, confusing and will be extremely disruptive to the marketplace.  Perhaps even more importantly, it will have a very negative effect on the marketplace and result in HIGHER payments rather than lower payments.

Those who knowingly commit fraud against government programs are the exception rather than the rule.  Indeed, we believe that the number of providers committing fraud is extremely low relative to the total number of providers participating in government programs and the total number of services provided to federal beneficiaries.  The definitions and methodologies you are proposing would have a devastating and burdensome effect on the vast majority of providers who are honest and fair in the charges they submit to Medicare.

The fact that some Medicare Payment (Fee) Schedules cannot be adjusted rapidly enough to keep pace with the marketplace is not a justification for penalizing those who can make the necessary adjustments. 

HBMA philosophically disagrees with your proposal to hold providers responsible for "not overbilling" the government or risk allegations of fraud when the determination of ‘overbilling’ will become more subjective and dependent on retroactive determination.  We also believe your proposal is deficient because it would create the following consequences:

a. They create undue administrative burdens, recordkeeping and imposes significant new costs on providers whose incomes have been regularly reduced for many years;

b. They create confusion and complications that may result in inadvertent violations of the proposed regulations and/or the commission of alleged fraud; 

c. They absolve the federal government from its responsibility to "know" the market value of the services it is purchasing,

HBMA would be happy to work with the OIG to improve your understanding of how the healthcare marketplace works and how you might develop programs that will truly prevent Medicare fraud without being disruptive to the majority of the market.

However, should you choose to move forward with this proposed regulation, we recommend the following changes:

a. Assure the consistency and common meaning of the language and meaning when you use terms such as “fee schedule,” “payment schedule,” “prices,” “charges,” etc;

b. Do not use "contracted payment amounts" in your formula for calculation of the providers typical fee schedule;

c. Accept the Medicare Payment (Fee) Schedule as the "usual" in cases where Medicare represents the majority of a providers practice;

d. Increase the "variance" for excessive from 20% to 50%.

 

Your consideration of these comments is greatly appreciated.  

Please do not hesitate to contact our representative in Washington, Bill Finerfrock (202-544-1880 or at bf@capitolassociates.com) should you have any questions or desire to accept our offer to provide further assistance.

Sincerely,

s/ Robert B. Burleigh
Robert B. Burleigh CHBME

President

HBMA
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