[image: image1.emf]


April 26, 2002

U.S. Department of Health and Human Services

Office for Civil Rights

Attention:  Privacy 2

Hubert H. Humphrey Building

Room 425A 

200 Independence Avenue, SW. 
Washington, DC 20201.

Via e-mail to:
http://www.hhs.gov/ocr/hipaa/.

Ladies and Gentlemen:

The Healthcare Billing & Management is pleased to submit written comments on the proposed rule concerning the Standards for Privacy of Individually Identifiable Health Information published in the Federal Register March 27, 2002.
The Healthcare Billing and Management Association (HBMA) is the trade association representing third party billing companies throughout the United States.  HBMA member companies bill for more medical practices, medical schools, hospitals, ambulatory surgery centers, IDTFs, durable medical equipment companies, ambulance services, home health providers and many other health care providers.  Our 650+ member companies submit in excess of 650 million claims annually and serve more than 50,000 individual providers.  Our members employ more than 20,000 billing professionals.  As a result, the Association is very interested in HHS’s proposed standards for the confidentiality of identifiable health information as these regulations will have direct financial and business practice effects on our member’s clients and their companies.

The third party medical billing industry will be profoundly affected by HIPAA Privacy Regulations and we have monitored and commented upon the evolving development of HIPAA regulations since 1997.  HBMA has a well-established record of activism and advocacy related to patient privacy. We have provided input to both the legislative and executive branches related to patient privacy, including testimony to the House Subcommittee on Privacy and Confidentiality and the National Committee on Vital and Health Statistics (NCVHS).  The Association strongly supports appropriate, practical and cost-effective safeguards that prevent the inappropriate or unauthorized release or use of patient information.  HMBA has, for many years, advised its member firms to have all employees sign a confidentiality agreement as a condition of employment and to have a firm and rigorously enforced policy of immediate termination for any violation of patient confidentiality.  Our members, of course, also deal daily with the challenges of navigating the numerous, complex and often frustrating payment programs on behalf of our clients, and frequently find that patient information, which is essential to the payment process, must pass through many hands.

The Association has provided member education and communication throughout the development of HIPAA privacy program proposals and we have met individually with members of CMS’ diverse Departments and agencies to discuss HIPAA’s impact on the healthcare industry.

COMMENTS:

GENERAL COMMENT:

HBMA remains concerned that there is considerable confusion regarding the category under which third party billing companies will be classified.  It has been our belief that we will routinely be viewed as a ‘Business Associate.’  Nevertheless, the legislative language of HIPAA can be interpreted to classify our services as those of a ‘Clearinghouse’ despite the marketplace definition that contradicts that term’s applicability to our industry.

We eagerly seek, and have officially requested, clarification on this point, inasmuch as billing companies, seeking to develop HIPAA-compliant operations, do not know whether they are always, sometimes or never a covered entity.  We view the prospect of living with the duality of serving some clients and/or providing services as a ‘Business Associate’ and others as a ‘Clearinghouse’ as untenable.  Some companies have indicated that their future conduct and/or pricing will be affected by the answer and, further, that their services fees – paid by providers (and ultimately passed back to patients) – will be affected by the answer to this critical question.

HBMA recommends that billing companies be classified as Business Associates and that, unless they also separately meet the marketplace definition of a clearinghouse, they would not be deemed to be a covered entity.

A.
Uses and Disclosures for Treatment, Payment, and Health Care Operations

1.
Consent

As agents for practices, third party billing companies must rely on the policies and procedures of their clients to secure the required consents and notify patients of privacy practices.  Likewise, many practices, most notably the so-called ‘hospital-based’ specialties (anesthesiology, pathology, radiology, emergency medicine, etc.) must likewise rely on their respective hospitals to secure consents and notify patients of the applicable privacy practices.

The day-to-day challenges of operating practices that encounter patients before paperwork can begin (emergency medicine and anesthesiology), or practices that never deal face-to-face with patients (pathologists and radiologists) would become much more complex and costly to patients and providers if the original consent requirement is implemented.

Your proposal to modify the consent requirements are, in our opinion, a very practical and are a more manageable requirement, particularly since individual communities might, over time, develop their own community standard or expectation that mandates a more formal form of consent.  This might occur through practice within a town or by a hospital, or through legislation or regulation at the local level; however, we believe that the proposed federal standard will prove to be substantially more practical while affording patients the protection the original legislation sought to provide.

2.
Disclosures for Treatment, Payment, or Health Care Operations of Another Entity


Proposed Modifications

The process of facilitating payments for medical services is a massively complex activity, involving patients and their representatives, providers and their agents, payers, clearinghouses, billing companies, software vendors, collection agencies, mailing houses (for patient statements), coding services, and an extremely long list of others.  We are concerned that the existing and future application of privacy regulations will thwart or complicate established and well-developed business arrangements between providers and those that support the financial and transactional activities of providers.  

Our communication with the American Collectors Association (whose comments we support) has indicated that the original regulations and the proposed modifications do not fully resolve some of the difficulties created by HIPAA.  One consequence of this would be the inability of billing companies and collection agencies to utilize recently acquired PHI (address, telephone number, employer, insurer, etc.) to assist other healthcare providers whose bills and debts they are handling.  This is potentially problematic since often the providers affected are otherwise unrelated and may be otherwise unaware of their counterparts.  We are sure these are unintended consequences and recommend that they be corrected.

Similarly, credit cards have become and increasingly common form of payment in all of our society and are popular in healthcare, as well.  Sec. 164.506 should assure that employer cafeteria benefit plans, credit card companies and the providers serving patients using one of these forms of payment are not foreclosed by HIPAA.

B.
Notice of Privacy Practices for Protected Health Information

Proposed Modifications

We support the proposed changes to the privacy practices requirements and the ‘good faith effort’ standard.  In anticipation of providers addressing this in various formats – logs, chart entries, electronic files, etc. we suggest that guidance be given on whether records should be kept to substantiate compliance and, if so, how long records should be kept.

D.
Business Associates

As organizations that will routinely serve as Business Associates we support the proposed changes and specifically support the extension of the time for modification of existing contracts.  We also appreciate the sample contract language offered in this proposal.

The Healthcare Billing and Managements Association appreciates HHS’ and OCR’s efforts to make HIPAA the manageable and effective protection for consumes that Congress intended in 1996.  We are at your disposal to further assist in achieving this goal for all patients.

Very truly yours,

Robert B. Burleigh CHBME (for)

Healthcare Billing and Management Association

1540 South Coast Highway Suite 203   Laguna Beach CA 92651
Phone: (877) 640-HBMA   Fax: (949) 376-3456   E-mail: info@hbma.com

